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YOUNG OFFENDERS AMENDMENT BILL 2004 
Second Reading 

Resumed from 24 September. 

HON PETER FOSS (East Metropolitan) [3.31 pm]:  The Opposition will support this Bill.  However, I will 
raise some matters with the Government.  The first is that it is a shame that despite the numerous undertakings 
that were given by the Attorney General to look into the problems of the Young Offenders Bill regarding the 
three strikes legislation, he has made no attempt in this legislation to address them.  Obviously he is not giving it 
priority despite his assurance to the public every time somebody raises issues of considerable concern about the 
loopholes in that legislation.   
The second matter relates to clause 6 of the Bill, which provides that, instead of a minister doing certain things, 
they should be done by a chief executive officer.  I would be concerned by this if it were not for the fact that 
there is a general provision in the Young Offenders Act.  Section 9 of the Act that states - 

It is the duty of the chief executive officer, under the direction of the Minister, to carry into operation 
the provisions of this Act so far as the duty is not expressly committed to any other person.  

I assume that when somebody is committed to the chief executive officer - as section 11 now does - he or she 
continues to be under the direction of the minister.  Perhaps the minister might like to confirm this point.  This is 
a fairly important constitutional provision.  I have raised in the House on a number of occasions my concern that 
we have a system of Government whereby the administration of an Act is given to a minister - which is where 
the word “minister” comes from - yet we continue to include in legislation provisions whereby the 
administration of an Act is taken out of the hands of a minister and given to a non-accountable public servant.  
That is wrong in principle.  The committee on accountability made it clear that by all means for the purposes of 
efficiency we should allow a CEO to exercise a power in his or her own right, because that makes sense.  
However, at all times we must maintain the constitutional position by keeping the authority of the minister to 
direct the CEO.  If that does not happen, the minister is not the person responsible.  Therefore, nobody is 
responsible to and can be questioned by this Parliament.  If that is the case, it is not responsible government.  I 
do not believe that ministers have been the originators of this trend; I believe it is the CEOs who have been the 
originators of this trend.  Nevertheless, it is an unfortunate trend that should be reversed and denied at every 
single opportunity.  I raise the first point with the minister that on my reading - I hope it is his reading also - of 
clause 6, which replaces sections 11(1) and (2), notwithstanding that the CEO is now given this authority, the 
CEO remains at the direction of the minister.   

Hon Nick Griffiths:  I agree with that.   

Hon PETER FOSS:  I am pleased to hear that the minister agrees with that.  There are some strange provisions in 
this Bill.  I would like to know why the Government has considered it necessary to include proposed section 
11A, which states -  

Every officer, person or employee appointed under section 11 - 

(a) must observe all rules made under this Act; 

I wonder why anybody would suggest it might be otherwise.   

Hon Nick Griffiths:  It is becoming a bit of a fashion to be very prescriptive. 

Hon PETER FOSS:  It is total nonsense.   

Hon Nick Griffiths:  I would not say it is total nonsense.   

Hon PETER FOSS:  It states also that every officer, person or employee appointed under section 11 - 

(b) must make such returns and reports to the chief executive officer as the chief executive officer 
may from time to time . . .  

I would hope so.   

Hon Nick Griffiths:  What concerns me is that if this fashion continues and such a provision is not in other pieces 
of legislation, people will think they can do what they want to do.   

Hon PETER FOSS:  That is right.  What about the obvious things the Bill does not tell people to do, such as 
turning up to work each day or working hard while they are there.  That is not included in the legislation.   

Hon Nick Griffiths:  Perhaps those things should be.   
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Hon PETER FOSS:  It seems extraordinary that we are telling them that they should do some of the obvious 
things but other very obvious things have been left out of the legislation.   

Hon Nick Griffiths:  I do not have a philosophical difference with the member on that point.   

Hon PETER FOSS:  I wonder about it.  It is wonderful, is it not?  What else will be legislated for next?  We 
should probably pass an Act to ensure that the Legislative Council has afternoon tea every day that it sits.   

Hon Nick Griffiths:  There was a threat to afternoon tea once, and I will not have a go at the opposition Whip 
here.   

Hon PETER FOSS:  There was, but I am pleased that it was defeated 33 to one.  

Hon Nick Griffiths:  He could not call the division.   

Hon PETER FOSS:  That is right.  It is probably okay to confirm certain immunities, for example.   

Clause 8 amends section 12 and states in part -  

. . . or to wear a device for the purpose of having a body sample taken . . .  

I initiated this provision for wearing patches, and I think it is an excellent idea.  The reality is that there are 
serious inadequacies in periodic testing.  I got some idea about how serious a matter this is when I attended a 
Drug Court seminar in New South Wales.  I talked to people from the Drug Court about it.  I arrived 
conveniently at the same time as the Drug Court was holding its first annual review.  The judge of the Drug 
Court kindly invited me to the seminar, which was very revealing because all the people who were associated 
with the Drug Court - there are a large number of them - were all there.  It was a navel-gazing exercise on how 
effective the court had been.  The most shattering incident was that the court’s most prized student, who the 
members of the court thought was getting off his bad drug habit and was not committing any more armed 
robberies, had been pulled up by the police with two significant items in the boot of his car.  The first was the 
proceeds of an armed robbery, which gave some indication that perhaps he was not off his drug habit and was 
not giving up his bad ways of engaging in armed robbery.  Secondly, the police found several bags of urine.  The 
man had been attending the court regularly to give his urine samples but had somehow managed to feed the urine 
down a small tube in his sleeve.  Whenever he was supposedly giving a urine sample, he was actually squeezing 
it out of the bag held under his armpit.   

Hon Paddy Embry:  What an ingenious man.   

Hon PETER FOSS:  He should have devoted his ingenuity to some other occupation.  It is fascinating that at the 
New South Wales Drug Court everybody pulled their weight.  The officers of the Director of Public Prosecutions 
recount how they, among other people, had to go with their clients to give samples. 

Hon Nick Griffiths:  It is a bit too close to afternoon tea for my liking. 

Hon PETER FOSS:  Yes.  One hears about these things.  People put a little bit of Omo or Jif under their 
fingernails, which has the capacity to neutralise drug samples.  I understand that the Internet lists thousands of 
ways in which to dodge the results of urine samples.   

The other problem with the periodic test is that some of the worst drugs do not stay in the blood for very long, 
whereas other drugs, such as marijuana, stay in the blood for ages.  Of course, it becomes a major incentive for 
people to get into drugs like amphetamines rather than cannabis if they want to avoid positive drug tests.  That 
gives rise to other problems, of course, because the antisocial behaviour that results from amphetamines is well 
known and is, I believe, becoming better known.  Despite the myth that opiates are the main cause of crime in 
Perth, it is in fact amphetamines.  I remember that the former chief judge of the District Court used to refer to 
pleas day in the District Court as speed day, because all the people who turned up had been picked up for armed 
robbery and burglary to feed speed habits.  The metabolites of speed are not as easily detectable, or not 
detectable for as long in the blood, as are some of the others.   

The only way in which to be assured of keeping an eye on this behaviour is by the use of patches.  Patches can 
be cheaper, although there are some difficulties with them, and they are certainly far more effective.  Difficulties 
arose from people mysteriously losing their patches.  It is strange how the skin of some people appeared to have 
a non-adhesive quality when it came to the wearing of patches, but I believe there are ways of dealing with that.  
I do not think that it is beyond the wit of authorities to ensure that people do wear patches.  Obviously, the way 
to deal with it is to require a person who has lost a patch to report immediately to get another patch and to 
impose some sort of penalty on the person for having been so careless.  Such people might then be a little more 
careful.  If people lose patches an awful lot, one can put two patches on them.  If they lose both patches, it 
becomes rather like the famous New Guinea case of the man who accidentally shot his wife twice with a single-
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shot rifle - it becomes too coincidental to be believed.  I am very much in support of the use of anything that has 
that means of technical protection.   

Clause 9 causes some concern.  Before I talk about clause 9, I would like to mention something that I am rather 
surprised is not there; that is, the ability of the minister to disclose to the authorities in another nation details of a 
child who is being deported.  I was caught with this situation.  We were pardoning for deportation a young 
murderer - quite a significant murderer - with the intent that the person should be immediately deported to New 
Zealand.  It was only when we were setting up the process and deciding that we would let the Attorney General 
for New Zealand know that we were kindly sending this person to New Zealand’s shores and that perhaps they 
might need some advanced warning that the person was turning up that we realised the current provisions of the 
Young Offenders Act relating to the disclosure of information did not include a ground such as letting the 
authorities of another nation know that they are about to receive a gift from Australia in the form of a person 
who would otherwise have been in detention for the rest of his life, but for the fact of that person being deported.  
It was an oversight that we needed to address, but, as far as I am aware, it does not seem to have been addressed 
in any amendments that have come before the House until now, and it does not seem to be addressed by this one.  
I raise that because - I do not know how often - we regularly send such people elsewhere.  Their offences may 
not be as serious as the one I mentioned, but I believe we owe a duty to the authorities of another country to let 
them know that the person, but for the pardon for the purposes of deportation, would be subject to restrictions on 
his freedom in Western Australia.  I cannot see any provision in the Bill.  It refers to the Parole Board, the 
Mentally Impaired Defendants Review Board and other state government department or agency, but although it 
refers to a state government department or agency, it does not refer to an agency of somewhere else. 

Hon Nick Griffiths:  Clause 7 is as close as one gets to it, but you are right; it is not extraterritorial.   

Hon PETER FOSS:  If we just took out the word “state” it might be better.  The minister may from time to time 
approve it, so I cannot see why we would stop the minister from telling people if the person were going to 
another country.  I would have thought that it would be only fair and reasonable that the minister do that.  I 
suggest that to the Government.  The minister might like to take instructions on whether the Government wants 
to address the problem and whether it would be happy with that as a method of doing it - just to delete the word 
“state”.  There are concerns with how the information is to be used.  I will leave that to Hon Giz Watson, rather 
than cover it twice.  I believe she has a particular interest in that section, so I will not address the matters that she 
will deal with. 

I have another concern with clause 10.  Why in proposed subclause (3) is the wording not at least “shall 
divulge”, unless there is some very good reason to the contrary?  Why should a victim not have the name of an 
offender for the purpose of obtaining civil action?  I can give an example, which is nothing to do with children.  I 
had the case of a bus driver who was spat at by a man.  The bus driver is a public officer for the purposes of the 
Criminal Code.  The man spat at him in his mouth.  It turned out that the offender had a habit of spitting at 
policemen and other public officers, and he has hepatitis C.  The bus driver went through the trauma of waiting 
for some three months to find out if he had hepatitis C, because it cannot be instantly tested for, unfortunately.  
Once a person has contracted it, one can tell that he has it.  The matter went to trial and the man was convicted.  I 
think he pleaded guilty, but I am not sure about that.  I will explain why I do not know.  He received a minor 
penalty.  The bus driver was not asked to give a victim impact statement.  He did not know the case was coming 
on because he was not told.  He rang the Attorney General’s office.  He continually got put off by that office 
over a period of months.  He simply asked who it was, when the case was dealt with, why he was not told and 
what was the name and address of the person who committed the offence so that he could claim some 
compensation.  He kept being put off and put off by the Attorney General’s office.  The officers there said that 
they had to ask the Director of Public Prosecutions.   

Having been put off for a period of months by the Attorney General’s office without anybody getting back to 
him, he eventually came to my office.  My instant reaction was that I doubted whether it was the DPP; I 
suspected it was the police who prosecuted.  I got straight onto the police prosecution service, which said that it 
prosecuted.  I asked if it could let the bus driver have the man’s details.  The office said certainly.  I gave the 
office the bus driver’s address and it said it would send him the details.  Nothing happened.  I wrote to the police, 
saying that he had waited months to get information from the Attorney General, that he was given the wrong 
direction by not being given the right prosecuting authority, and why would the police not tell us.  This has now 
been going on for even more months, and we still cannot get out of the police prosecution the name and address 
of the person who assaulted him.  This person cannot make an application for compensation, because he does not 
know any details about the offence.  He does not know when it was decided.  He cannot prove that there was a 
conviction.  He does not know the name and address of the person.  No-one seems to be prepared to do anything.  
I would be happy to give the minister some details about this matter.  If it is that difficult when there is no legal 
impediment to providing the information, we can only imagine what it will be like when it is left to the discretion 
of the court.   
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I will therefore move that proposed section 17(3) be amended to provide that the court “shall” divulge to the 
person the name of the young person, and the last known residential address of the young person.  The 
Government may have some concern about the use of the word “shall”.  I do not think there is any good reason 
for not using the word “shall”.  As far as I am concerned the court should divulge to a person against whom a 
crime has been committed the name of the young person who committed that crime.  Why not?  I cannot 
understand how any society would be willing to protect the offender to such an extent that it would be 
detrimental to the person against whom the crime had been committed.  We need to keep in mind that proposed 
subsection (4) provides -  

A person who uses information received under subsection (3) for any purpose other than commencing a 
civil action against the young person commits an offence.   

That will provide perfectly adequate protection.  It is ludicrous to leave it to the discretion of the court.  I warn 
the Government that I intend to move that amendment, and I suggest that it take advice on that matter as well.   

The proposal that there be community supervision is an excellent idea.  That again came from an informal 
arrangement that I commenced, during the time I was Attorney General, with Banana Wells station just outside 
of Broome.  I commend the Banana Wells community for being so willing to take on something that most people 
would not be prepared to deal with.  The community does not have a lot of young people, but it agreed to 
provide the supervision for youths who would otherwise have had to go to Rangeview on remand.  I do not need 
to go into all the reasons that that is an extremely satisfactory arrangement.  It makes a huge difference to 
everyone.  The offender, the offender’s family and the police all benefit from it.  It is interesting that the 
influence of this community on some of these offenders has been extremely good.  It has had a calming influence 
compared with the impact of being moved to Perth.  The more we can deal with this matter in that way, the 
better.  Bail and remand are dealt with in the Bail Act.  I think that is the reason they have not been dealt with in 
this Bill.  The Bail Act provides the power to impose conditions on bail.   

I turn now to juvenile justice teams.  The Bill proposes that there be no legal representation on a juvenile justice 
team.  I agree with that principle.  The idea is that a JJT is a meeting between the victim and the offender.  It is 
meant to be restorative justice.  If we impose a requirement that a legal representative must be part of the 
process, we will interfere with the intent of restorative justice.   

Proposed section 109A is very sensible.  The purpose of the proposed section is to increase the degree of 
supervision and thereby increase the effectiveness of conditional release orders.  Again, that is to be commended.  
It has become clear that the biggest problem is the incapacity of certain sections of our society, particularly 
Aboriginals, to provide effective supervised release.  Conditional release orders are supposed to be an alternative 
to detention.  However, if a person cannot be found to supervise the release, it becomes a total nonsense, because 
the offender will virtually get off without punishment, whereas it is meant to be a punishment that is just one step 
down from detention.  The only alternative in such a case is to detain the person.  I have spoken to many 
magistrates who have been faced with the difficulty of having to say to the Department for Community 
Development that they do not have that sentencing option available to them, because they know that if they 
impose a supervised release order, the net result will be that the child will go straight out onto the streets and 
reoffend, because there is no supervision and therefore no reason for the child to alter his behaviour.  The courts 
and the chief executive officer of the department need to have a greater capacity to place more rigid controls on 
what a young offender can do.  That might lead to more breaches, and that might result in higher detention rates.  
However, the difficulty that we face is that it is not in the interests of the child, and neither is it in the interests of 
the community, that a child offends seriously and repeatedly, yet nothing happens.   

The research into juvenile delinquent behaviour and ultimately into adult criminality shows clearly that the 
pattern is set very early in a child’s life.  We heard a talk about that the other day.  It mentioned some things that 
I have heard before.  By the time a child has reached the age of five, we can often predict the likelihood of that 
child committing offences in later life.  I often used to ask people how many people do they think there are in the 
community who their kindergarten teacher predicted accurately would become an offender.  I used to say there 
are three different types of offenders:  The first type is people who through a lack of judgment do something 
wrong once, and they are so horrified at the experience of being picked up and so horrified at their behaviour that 
they never offend again.  The second type is what I call the testosterone brigade.  There is a period of time in 
young men’s lives - I am afraid it is also happening more and more frequently with young women - when no 
matter what we tell them, they will do the exact opposite.  Nothing we say has any validity.  We have no 
capacity to tell them what they should do.  They will get out and cut loose and do all sorts of stupid criminal 
things.  That will continue to happen until something else happens.  Usually what happens is that they get a 
girlfriend.  Girlfriends have a very steadying influence on young men, I am pleased to say.  However, until such 
time as they get a girlfriend, and while they are trying to attract one, they have a tendency to behave in a most 
antisocial manner.  The third type of offender is those who their kindergarten teacher predicted would offend.  
Why is it that by the time kids have reached the age of five we can tell whether they will offend?  The main thing 
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these kids suffer from is inconsistent discipline.  One moment their parent will beat them up, almost to a state of 
insensibility, for some minor thing they have done and for which they probably should not even receive a 
rebuke.  The next moment they do something for which they should get some sort of discipline, and the parent 
will disregard it.  It just happens to depend on the mood or alcohol content of the parent and all sorts of other 
personal things that relate to the parent.  That is a major part of that sort of behaviour.  The children do not have 
boundaries.   

One thing that is beneficial about Banksia Hill Detention Centre is that it sets boundaries.  It provides rules, 
structured days, education, sport and manual arts programs.  All these things are offered within a structured day.  
For many of these kids it is the first time that they have had structure, discipline and care in their lives.  Cases 
from the Children’s Court show that the type of people who are eventually sent by the court to Banksia Hill are 
those who are totally without supervision, either from their parents, grandparents, aunties or uncles.  They are let 
loose on the streets and are totally without any sort of parental guidance.  That is frightening.  The State is not 
always well placed to provide supervision, guidance or boundaries.  However, this is at least an attempt to keep 
children within some form of boundary while not being detained.  That is a good start. 

Proposed section 109B provides for the use of devices.  That is something else that I started.  The technology 
was still improving in my time as minister.  We carried out fairly extensive research.  I understand that the 
technology has improved quite a lot since then.  There are difficulties with some devices.  The usual device that 
was in place for home detention in my time was a wristband that people wore.  Whenever the phone rang, the 
offender would have to stick the device into a receptacle on the phone to show that he was at home.  That was 
not very effective.  The latest devices pinpoint the exact location of a person.  The devices may include a built-in 
computer program to enable tracking of the offender to find out whether he has gone somewhere that he should 
not have gone or, more importantly, whether someone who is also wearing one of these devices and with whom 
the offender has been told not to associate has got rather close to that person.  That allows the authorities to work 
out whether a person is consorting with undesirable influences.  I am pleased that as this technology improves it 
will be a good way to reduce the detention of young offenders while still keeping a fairly close eye on them.   

Clause 26 was necessary due to a slight oversight.  Some funny things happen to people who escape custody.  
They sometimes cannot be returned to custody, especially if they are released.  One of the flaws we found was 
that if a person were accidentally discharged, there was no warrant available on which to detain him again, even 
though that person was not entitled to be discharged.  Once a person is released he cannot be returned to custody.  
If the person happens to come back, he can be detained again.  Unless a person walks back into detention, there 
are some problems in detaining him again.  However, I do not believe that the Bill deals with that issue.   

Hon Simon O’Brien interjected.   

Hon PETER FOSS:  It is one of those bits of law that one does not find out about until somebody makes a 
mistake.   

I refer to the amendments to section 152.  Time has obviously overtaken us.  Section 152 deals with the 
Supervised Release Review Board.  I understood that the Attorney General said that he would amend the 
provisions relating to the board.  I take it that this is not the Bill that does that.  He proposed to place a victim or 
some other member of the community on the board.  I do not know whether the Government would like to 
immediately carry out that promise of the Attorney General by moving an amendment to the Bill.   

Hon Nick Griffiths:  I think it was a proposition put forward by the Minister for Police and Emergency Services.   

Hon PETER FOSS:  Was it not the Attorney General?   

Hon Nick Griffiths:  Not if it is the matter that you are referring to.  You have raised some issues on which I will 
take instructions.  I will hopefully have those instructions before tomorrow.  I envisage going into committee 
tomorrow.   

Hon PETER FOSS:  Very good.  I had better prepare my amendments, unless the minister takes up those issues 
and has better amendments.   

Hon Nick Griffiths:  I am noting what is being said and I will get instructions on those issues.  I will see how we 
can progress the matter.  If we cannot progress it tomorrow, we will progress it on the next day.   

Hon PETER FOSS:  I ask the minister to let me know if he does not intend to move amendments in the areas that 
I have suggested, so that I can move them. 
Hon Nick Griffiths:  You mentioned a form of words with regard to one area that I think could be simply dealt 
with.  I will see what the instructions say.   
Hon PETER FOSS:  I do not want to duplicate anything if the minister will accept my suggestions.   
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Other matters are fairly technical and I do not have any problems with them.  Some appear to be a little too 
detailed.  Perhaps they fall within my usual area of concern about overprescribing things.  Overall, the measures 
in the Bill are sensible ones that the Opposition will support.   
HON GIZ WATSON (North Metropolitan) [4.05 pm]:  The Greens (WA) have some comments to make on this 
Bill.  The first thing I must say is that we have mixed feelings about the Bill; it contains some things that we 
wholeheartedly support and others that we have some concerns with.  Those concerns are probably not sufficient 
for us to vote against the Bill, but I will seek some answers and assurances.  I understand that this Bill largely 
enacts the recommendations of a report that provided an evaluation of the Young Offenders Act 1994 and was 
tabled in February 1998.  I have been unable to compare the recommendations of that report with the clauses of 
the Bill.  However, I am happy to take it on faith that that is the intention of many of these amendments.  I 
understand that the Bill also includes a number of other matters that were not part of that review.  The review 
report was presented nearly seven years ago.   
Hon Nick Griffiths:  One would expect things to move on.   
Hon GIZ WATSON:  Yes.  It is understandable that other matters might have arisen that the Government would 
seek to address by way of this Bill.   
I must say that I am somewhat frustrated with the volume of legislation that I am being required to deal with in a 
very short space of time.   
Hon Peter Foss:  And late in the session.   
Hon GIZ WATSON:  It is also late in the session, which is another very important point to make. 
Hon Nick Griffiths:  It is often the case.  I empathise.   

Hon GIZ WATSON:  I know that it is often the case, but that does not make it good. 
Hon Peter Foss:  They are not usually this meaty or large.   
Hon GIZ WATSON:  This is a significant Bill.  The Greens have been as accommodating as possible with the 
Government’s legislative program.  Nevertheless, the House is having to deal with a significant number of Bills 
that have substantial content and deal with quite significant areas of law.  I have a particular concern with the 
Government’s attitude to young offenders.  Therefore, this is exactly the sort of Bill that I would have wanted to 
be referred to the Standing Committee on Legislation for a proper inquiry.  I will not move that the Bill be 
referred to that committee, because in the small amount of time I have had to appraise the Bill - I was briefed on 
it only about two or three hours ago -  
Hon Nick Griffiths:  It is very fresh in your mind, then.   
Hon GIZ WATSON:  It is very fresh in my mind, which I guess is an advantage to some extent.  I have also 
managed in the past 24 hours to glean that as much as the review process that produced the report in February 
1998 involved a good degree of consultation and input from various interested parties, the Bill itself has not been 
subjected to the same degree of scrutiny.  I have been assured that organisations such as the Youth Legal 
Service, the Aboriginal Legal Service and the Legal Aid Commission of Western Australia have not been 
granted the opportunity to provide feedback on this Bill.  Another organisation that was not approached is the 
Youth Advisory Council, which I thought might be asked its opinion on legal matters that affect young people in 
this State, although I do not believe that to be something that the Government would envisage that the Youth 
Advisory Council should do.  In my view that is exactly the sort of thing that a youth advisory council should be 
encouraged to participate in, not just the warm and fuzzy issues that the Government would prefer.  No doubt 
there is a large degree of controversy about the policies and actions of this Government regarding young 
offenders.  We agree with some of those approaches but we definitely do not agree with others, such as the 
Northbridge curfew.  I will be presenting quite a few amendments - the Bill contains 45 clauses - because it is 
hard to do the Bill justice.  I also put on the record that some ministers are very thorough and cooperative in 
acknowledging the complexity of some Bills.  For example, it is advisable to brief the Greens (WA) on 
legislation in a timely fashion.  The Attorney General is probably the best at doing that, and Minister McHale is 
also very good at ensuring we are kept up to speed and informed about legislation we are about to deal with, but 
that has not been the case with the minister who has introduced this Bill.  I am not referring to the minister in this 
House, but to the Minister for Police and Emergency Services.   
I want to comment on some of the clauses about which I have concerns, otherwise it can be taken as read that the 
Greens are supportive of the initiatives proposed in this Bill, because it does make some good improvements in 
the management of young offenders.  Firstly, I want to ask a question about clause 7.  The explanatory notes for 
this Bill state -  

Section 11A requires all people employed to work with young offenders to observe all rules made under 
the Act, make reports and returns required by the CEO . . .  
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Why is there not already a requirement to observe the rules?  It seems strange to me that that is not already the 
case. 

Hon Nick Griffiths:  I think Hon Peter Foss made a similar if not the same comment. 

Hon Peter Foss:  It seems to be stating the obvious. 

Hon GIZ WATSON:  Yes. 

Hon Nick Griffiths:  My answer to your question is that it is a fair point. 

Hon GIZ WATSON:  Yes.  It is a bit of a worry when it looks as though we are fixing what is a fairly 
fundamental problem - 

Hon Peter Foss:  If they are not obeying the law now - 

Hon GIZ WATSON:  What are they doing?  

My next question also relates to clause 7 and proposed section 11C.  The explanatory notes state -  
Section 11C enables custodial officers to use prescribed force in prescribed circumstances . . .  

What is prescribed force?  I have not been able to obtain either from the Act itself or the Bill a definition of 
“prescribed force”; neither have I been able to obtain a definition of “prescribed circumstances”.  Who gets to 
decide that?  Will that be done by regulation or is it defined elsewhere?  The explanatory notes also state -  

The State Solicitor’s Office has advised the Department that existing Juvenile Custodial Rules 
governing the use of force require legislative backing. 

I guess that raises the question of whether current activities are potentially illegal.  That is usually the case when 
we are asked to pass legislation arising from a query from the State Solicitor’s Office indicating that legislation 
does not have sufficient backing at this time.  That is also of concern to me.  What will be the prescribed force 
and the prescribed circumstances, and who will decide? 

My next question relates to proposed section 11E.  The explanatory notes state -  
Section 11E enables prison officers to provide assistance in managing critical incidents within a 
detention centre.  Several critical incidents have occurred that required the assistance of the Emergency 
Support Group . . .  

What were these instances?  The explanatory notes continue -  
The State Solicitor’s Office has advised the Department that existing powers under the Prisons Act 
1981 for the ESG do not extend to their use in detention centres.  The provision allows the use of 
control weapons with the CEO’s approval but does not allow the use of firearms. 

Debate interrupted, pursuant to sessional orders. 

[Continued on page 7800.] 

Sitting suspended from 4.15 to 4.30 pm 
 


